
STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE 

 SUPERIOR COURT DIVISION 

COUNTY OF CUMBERLAND 14 CVS 6240 

 

 

UNION CORRUGATING COMPANY, ) 

 Plaintiff )  

  ) ORDER ON MOTION TO DISMISS  

 v.  ) APPEAL AND MOTION TO  

   ) RECOGNIZE STAY 

JOEL VIECHNICKI,  ) 

  Defendant ) 

 

 

THIS MATTER is before the Court on Defendant Joel Viechnicki's ("Viechnicki")1 

Motion for Entry of Order Recognizing Automatic Stay Under N.C. Gen. Stat. § 1-294 ("Stay 

Motion"), and Plaintiff Union Corrugating Company's ("Plaintiff") Motion to Dismiss Appeal 

(collectively, "Motions"); and 

THE COURT, having reviewed the Motions and appropriate matters of record, and 

neither party having requested oral argument regarding these motions, FINDS and 

CONCLUDES as follows: 

1. Plaintiff filed its Verified Complaint and Motion for Temporary Restraining 

Order ("Complaint") in this matter in Cumberland County, North Carolina, on August 18, 

2014, seeking money damages from and injunctive relief against Viechnicki, its former 

employee. Plaintiff asserts a single claim for breach of contract pertaining to an employment 

agreement executed by the parties.2 

2. On August 20, 2014, the Honorable Robert F. Floyd, Jr., Superior Court Judge, 

issued a Temporary Restraining Order ("TRO") in this action enjoining Viechnicki from 

                                            
1 The Court has permitted Vichnicki’s employer, NCI Group, Inc. (hereinafter “NCI”) to intervene in 

this action as an additional party-Defendant.  Viechnicki actually works for a division of NCI Group, 

Inc. named American Building Components (hereinafter “ABC”).  Accordingly, when appropriate, the 

Court will refer to Viechnicki and NCI collectively as “Defendants”.   
2 Compl. ¶¶ 63-65. 
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disclosing Plaintiff's proprietary and confidential information, and from competing against 

Plaintiff "with respect to those lines of business for which he had duties, responsibilities or 

access to information during his employment as the Director of Sales."3 

3. Plaintiff subsequently moved this Court to enter a preliminary injunction 

enforcing the non-compete restrictions during the pendency of this action. Viechnicki opposed 

the motion and, in response to the Motion for Preliminary Injunction, filed with the Court 

affidavits from Viechnicki and Mark Dobbins, President of NCI’s Components Division and 

Viechnicki’s direct supervisor. In the affidavits, Viechnicki and Dobbins repeatedly assert 

that NCI, ABC, and Viechnicki intended to make certain that Viechnicki had no contact with, 

and shared no information regarding, customers with whom he had contact while employed 

with Plaintiff. Dobbins stated that Viechnicki “will be employed in a different position from 

the position he worked in [with Plaintiff]”, and that “Viechnicki will not have any difficulty 

performing his job as President of ABC, while at the same time complying with his 

confidentiality obligations to [Plaintiff].”4 Viechnicki stated that he has received instructions 

from ABC “not to use [Plaintiff’s] trade secrets or confidential information,” “not to solicit 

business from [Plaintff’s] customers”, and “not to directly supervise ABC sales personnel for 

the purpose of soliciting [Plaintiff’s] customers”, and that he does not intend to do any of those 

things.5  

4. On September 9, 2014, this Court entered the Preliminary Injunction in this 

matter, enjoining  Viechnicki from, inter alia, (1) using or disclosing certain trade secrets or 

confidential information related to Plaintiff's business operations including information 

regarding specific contractor programs of Plaintiff, (2) using or disclosing any documents he 

                                            
3 TRO (Aug. 20, 2014). 
4 Dobbins Aff. ¶¶ 12-13. 
5 Viechnicki Aff. ¶ 21. 
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obtained while employed by Plaintiff, (3) soliciting business from “any customer with whom 

Viechnicki had contact while employed by Plaintiff”, (4) directly supervising ABC sales 

personnel “for purposes of calling on customers with whom Viechnicki had contact while 

employed by Plaintiff," and (5) providing “information to ABC sales personnel about any 

current customer of Plaintiff with whom Viechnicki had contact while employed by Plaintiff.” 

The Preliminary Injunction did not prohibit Viechnicki from working for ABC as its President 

or from performing any duties of his position other than those specifically enumerated in the 

order. The Preliminary Injunction also did not prohibit Viechnicki from performing any sales-

related duties so long as they did not involve customers with whom Viechnicki had contact 

while employed with Plaintiff or the disclosure of the enumerated confidential information 

or trade secrets. 

5. Viechnicki noticed his appeal from the Preliminary Injunction to the North 

Carolina Court of Appeals on October 2, 2014 ("Appeal"). 

6. Viechnicki filed the Stay Motion with this Court on October 3, 2014, requesting 

that this Court enter an order recognizing the stay imposed by N.C. Gen. Stat. § 1-294 

(hereinafter, references to the North Carolina General Statutes will be to "G.S."). 

7. On October 7, 2014, Plaintiff filed its Motion to Dismiss Appeal on the grounds 

that Viechnicki's Appeal of the Preliminary Injunction was an appeal from an interlocutory 

order from which Viechnicki had no immediate right of appeal.6 

Plaintiff's Motion to Dismiss Appeal 

8. Plaintiff argues that, because the Preliminary Injunction is an interlocutory 

order, Viechnicki had no immediate right of appeal, and this Court should dismiss 

                                            
6 Pl.'s Br. Support Mot. Dismiss Appeal and Opp. Mot. Recognize Stay ("Plaintiff's Brief") at 5. 
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Viechnicki's Appeal pursuant to G.S. §1-277(a), G.S. § 7A-27(b)(3), and Rule 36(a) of the 

North Carolina Rules of Appellate Procedure ("Appellate Rule(s)").7  

9. A trial court is granted certain limited authority to enter an order under the 

Appellate Rules affecting an appeal from an order or opinion issued by the trial court. See 

N.C. R. App. P. 36. Under Appellate Rule 25, a trial court is vested with the authority to 

dismiss appeals in certain circumstances. However, Appellate Rule 25 only grants a trial 

court authority to dismiss an appeal for failure to take action to perfect the appeal. N.C. R. 

App. P. 25. See also Estrada v. Jaques, 70 N.C. App. 627, 639 (1984) (followed by In re 

Approval & Closing of the Bus. Combination of Duke Energy Corp. & Progress Energy, Inc., 

__ N.C. App. __, 760 S.E.2d 740, 743-744 (2014)). 

10. In Estrada, the Court of Appeals held that a trial judge had no authority to 

dismiss an appeal based on the interlocutory nature of the appeal. Estrada, 70 N.C. App. at 

639 (holding that the trial judge "acted beyond his authority[, under Appellate Rule 25] in 

dismissing the appeal . . . as interlocutory"). The Court of Appeals recognized that the 

"appellate division possesses sufficient authority to dispose of interlocutory appeals which 

do not affect a substantial right by dismissal." Estrada, 70 N.C. App. at 639-40.  

11.  Accordingly, a trial court is without authority to dismiss an appeal as 

interlocutory, as Plaintiff requests from this Court. Therefore, Plaintiff's Motion to Dismiss 

Appeal is DENIED. 

Viechnicki's Stay Motion 

12. At the outset it must be noted that, while Estrada provides that a trial court 

cannot dismiss an appeal because the appeal is interlocutory, a trial court does have the 

authority to determine whether or not an interlocutory order is immediately appealable in 

                                            
7 Pl.'s Br. 5.  
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order to determine whether the trial court has jurisdiction to proceed once an appeal has 

been noticed. See RPR & Assocs. v. Univ. of N. Carolina-Chapel Hill, 153 N.C. App. 342, 348 

(2002) (recognizing that a "trial court has the authority . . . to determine whether or not its 

order affects a substantial right of the parties or is otherwise immediately appealable"). 

13. As a general rule, "there is no right of immediate appeal from interlocutory 

orders and judgments." Travco Hotels v. Piedmont Natural Gas Co., 332 N.C. 288, 291 (1992) 

(citations omitted). However, one exception to this general rule is where the interlocutory 

order "affects a substantial right." G.S. § 7A-27(b)(3)(a). "A right is substantial when it will 

clearly be lost or irremediably and adversely affected if the order is not reviewed before final 

judgment." RPR & Assocs., 153 N.C. App. at 347. Our Supreme Court has recognized the 

inherent difficulty in applying the "substantial right" test and has noted that it "is usually 

necessary to resolve the question in each case by considering the particular facts of that case 

and the procedural context in which the order from which appeal is sought was entered." 

Waters v. Qualified Personnel, Inc., 294 N.C. 200, 208 (1978).  

14. Viechnicki contends that a preliminary injunction, like the one at issue here, 

that has an "adverse effect on the employee's right and ability to work" affects a substantial 

right and, therefore, is immediately appealable.8 In support of this position, Viechnicki relies 

on Masterclean of North Carolina, Inc. v. Guy, in which our Court of Appeals held that the 

preliminary injunction entered by the trial court affected a substantial right, "to wit: the right 

to work and earn a living in the states of North Carolina, South Carolina, Virginia, and 

Alabama." 82 N.C. App. 45, 47 (1986). The Court of Appeals in Masterclean held that, there, 

"the injunction [was] so broad that defendant [was] deprived of a realistic opportunity to use 

his own skill and talents." Id. 82 N.C. App. at 52.  

                                            
8 Def.'s Reply Br. pp. 5-6. 
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15. Viechnicki appears to argue that a preliminary injunction that enforces a non-

compete restriction necessarily affects a substantial right. The appellate courts, however, 

generally find that only an injunction that places a significant burden on the ability of the 

individual to earn a living affects a substantial right. See, e.g., Precision Walls v. Servie, 152 

N.C. App. 630, 635 (2002) (recognizing that the injunction "effectively prohibits defendant 

from earning a living and practicing his livelihood in North Carolina and South Carolina"); 

Milner Airco, Inc. of Charlotte, NC v. Morris, 111 N.C. App. 866, 869 (1993) (noting that the 

injunction involved defendants' "inability to do business" in a seasonal occupation). At a 

minimum, the cases cited rely extensively on the facts of each case. See QSP, Inc. v. Hair, 

152 N.C. App. 174, 176 (2002) (finding a substantial right "based on [the court's] review of 

the evidence in the record"). 

16. Alternatively, the Court of Appeals held that a preliminary injunction that 

prohibited an individual from contacting only those customers he "actively solicited within 

the year prior to his resignation" from his former employer and from disclosing "to third 

persons information identified as [his former employer's] trade secrets" did not affect a 

substantial right. Consol. Textiles, Inc. v. Sprague, 117 N.C. App. 132, 134 (1994). The Court 

of Appeals held that, under the preliminary injunction, the defendant was not prohibited or 

otherwise limited in his general ability to earn a living or do business, nor was the defendant 

even prohibited from engaging in his current employment. The Court of Appeals noted that 

the restriction from contacting a narrowly defined class of customers was "clearly different 

from other[ cases] in which the Court found a substantial affect was affected." Id.  

17. Here, the Preliminary Injunction prohibits Viechnicki from (a) soliciting or 

directing the solicitation of any customer of Plaintiff with whom Viechnicki had contact while 

employed by Plaintiff, and (b) disclosing or using Plaintiff’s confidential information that he 
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possesses or of which he has knowledge.9 The Preliminary Injunction does not prohibit 

Viechnicki from continuing in his employment as President of ABC, or from seeking other 

employment, even if such employment competes, in a general sense, with Plaintiff. The 

Preliminary Injunction does not bar Viechnicki from "earning a living and practicing his 

livelihood," see Precision Walls, supra, deprive Viechnicki of a reasonable opportunity to use 

his skill and talents, see Masterclean, supra, or otherwise give rise to an "inability to do 

business," see Milner Airco, supra. To the contrary, the injunction only limits Viechnicki from 

soliciting a narrowly defined class of customers, and from disclosing Plaintiff’s trade secrets 

and confidential information. 

18. Viechnicki attempts to distinguish Consolidated Textiles by emphasizing the 

number of potential customers that Viechnicki is prohibited from contacting.10 In his Reply 

Brief in Support of the Stay Motion, Viechnicki contends that the Preliminary Injunction 

bars Viechnicki from contacting over 9,000 of Plaintiff's customers.11 However, the 

Preliminary Injunction only prohibits contact with regard to those customers of Plaintiff 

"with whom [Viechnicki] had contact while employed by Plaintiff."12 While Plaintiff 

submitted an affidavit in support of the Motion for Preliminary Injunction that states that 

Plaintiff generated a spreadsheet showing that on September 2, 2014, Plaintiff had "9,211 

active accounts,"13 nothing in the record at this point indicates how many of those customers 

Viechnicki had contact with while employed by Plaintiff. Moreover, given Viechnicki's 

previous assertions that ABC and Plaintiff "participate in different markets" and that their 

"product mixes and target customers greatly vary,"14 in addition to his sworn statement that, 

                                            
9 Prelim. Inj., decretal ¶ 1 
10 Def.'s Reply Br. pp. 4-5, n. 2. 
11 Id. 
12 Prelim. Inj. Decretal ¶ 1 
13 Fox Aff. (Sep. 4, 2014) ¶ 5. 
14 Def.'s Memo. Opp. Pl.'s Mot. Prelim. and Permanent. Inj. p.2. 
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in "the 21 years [he has] worked for ABC and Union, [he] recall[s] only two instances in which 

Union and ABC solicited the same customers,"15 the Court finds Viechnicki's argument 

unpersuasive. 

19. Ultimately, given the scope of the prohibitions contained in the Preliminary 

Injunction, Defendants’ representations to the Court that Viechnicki is able to perform the 

duties of his position without calling on Plaintiff’s customers or disclosing Plaintiff’s 

confidential information, and Defendants’ representations to the Court regarding the limited 

degree of competition between Plaintiff and ABC, the Court is simply not persuaded that the 

Preliminary Injunction affects a substantial right. Because no immediate right of appeal lies 

from interlocutory orders that do not affect a substantial right, Viechnicki's Stay Motion is 

DENIED. 

THEREFORE, based on the foregoing FINDINGS and CONCLUSIONS, it hereby is 

ORDERED that:  

1. Plaintiff's Motion to Dismiss Appeal is DENIED. 

2. Viechnicki’s Motion for Entry of Order Recognizing Automatic Stay Under N.C. 

Gen. Stat. § 1-294 is DENIED. 

3. The Stay of all pending deadlines included in the Court's Order on Joint Motion 

for Extension entered on October 14, 2014, is LIFTED, and the following deadlines are set: 

a. Defendants shall file any responsive pleading to Plaintiff’s Complaint on or 

before November 7, 2014. 

b. The parties shall submit a Case Management Report on or before November 7, 

2014. 

                                            
15 Viechnicki Aff. (Sep. 5, 2014) ¶ 13. 
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c. Defendants shall respond to the written discovery requests propounded by 

Plaintiff on or before November 14, 2014. 

This the 31st day of October, 2014. 

 

     /s/ Gregory P. McGuire   

    Gregory P. McGuire 

    Special Superior Court Judge 

       for Complex Business Cases 

 


